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Introduction

This edition of the Admiralty & Commercial Courts Guide is published to coincide with the introduction of Parts 58, 61 and 62 of the Civil Procedure Rules dealing with Commercial and Admiralty proceedings and proceedings relating to arbitrations respectively.  
This Guide has been produced in order to set out in a convenient manner the practice which applies in the Admiralty and Commercial Courts. It should be read in conjunction with the Civil Procedure Rules and Practice Directions. For ease of reference we have included wherever possible references to the relevant rules and practice directions to which the reader should refer as necessary. In the interests of brevity references to the Practice Directions take the form “PD[rule number] §[paragraph number]”. Accordingly, PD32 should be understood as meaning “the Practice Direction supplementing Part 32” and PD58 §15 as meaning “paragraph 15 of the Practice Direction supplementing Part 58”.
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 A. Preliminary 

A1 The procedural framework 
A1.3 In matters for which specific provision is not made by the Guide, the parties, their solicitors and counsel will be expected to act reasonably and in accordance with the spirit of the Guide.

A1.4
The requirements of the Guide are designed to ensure effective management of proceedings in the Admiralty and Commercial Courts. If parties fail to comply with these requirements the court may impose sanctions including orders for costs and (where appropriate) wasted costs orders.

A2 The Admiralty & Commercial Registry; the Commercial Court Listing Office 

A3 The Commercial Court Committee 

A3.1
The success of the Court's ability to meet the special problems and continually changing needs of the commercial community depends in part upon a steady flow of information and constructive suggestions between the Court, litigants and professional advisers.

A3.2 The Commercial Court Committee has assisted in this process for many years. It is expected to play an important part in helping to ensure that the procedures of the Court enable the achievement of the "overriding objective". All concerned with the Court are encouraged to make the fullest use of this important channel of communication. Correspondence raising matters for the consideration of the Committee should be addressed to the Clerk to the Commercial Court, Royal Courts of Justice, Strand, London WC2A 2LL.

A4 Specialist associations 

A4.1 There are a number of associations of legal representatives which liaise closely with the Commercial Court. These will also play an important part in helping to ensure that the Court remains responsive to the "overriding objective".

A4.2
The associations include the Commercial Bar Association ("COMBAR"), the London Common Law and Commercial Bar Association ("LCLCBA"), the City of London Law Society, the London Solicitors Litigation Association and the Admiralty Solicitors Group.

B. Commencement, Transfer and Removal 

B1 Commercial cases 

B1.1 Rule 58.1(2) describes a "commercial claim" as follows:

“any claim arising out of the transaction of trade and commerce and includes any claim relating to - 

(a)
a business document or contract;

(b)
the export or import of goods;

(c)
the carriage of goods by land, sea, air or pipeline;

(d)
the exploitation of oil and gas reserves or other natural resources;

(e)
insurance and re-insurance;

(f)
banking and financial services;

(g)
the operation of markets and exchanges;

(h)
the purchase and sale of commodities;

(i)
the construction of ships;

(j)
business agency; and 

(k)
arbitration.”

B2 Starting a case in the Commercial Court 

B2.1 Except for arbitration applications which are governed by the provisions of CPR Part 62 and section O of the Guide , the case will be begun by a claim form under Part 7 or Part 8.
B2.2 Save where otherwise specified, references in this Guide to a claim form are to a Part 7 claim form.

B2.3 The Commercial Court may give a fixed date for trial (see section D16), but it does not give a fixed date for a hearing when it issues a claim. Rules 7.9 and 7.10 and their associated practice directions do not apply to the Commercial Court. 

B3 Part 7 claims 

The form

B3.1 A claimant starting proceedings in the Commercial Court must use practice form N1(CC) for Part 7 claims: PD58 §2.4. A copy of this practice form is included at the end of the Guide.

Marking

B3.2 In accordance with PD58 §2.3 the claim form should be marked in the top right hand corner with the words "Queen's Bench Division, Commercial Court", and on the issue of the claim form out of the Registry the case will be entered in the Commercial List. Marking the claim form in this way  complies sufficiently with PD7 §3.6(3).

Statement of value

B3.3 Rule 16.3, which provides for a statement of value to be included in the claim form, does not apply in the Commercial Court: rule 58.5(2). 

Particulars of claim and the claim form

B3.4 Although particulars of claim may be served with the claim form, this is not a requirement in the Commercial Court. However, if the particulars of claim are not contained in or served with the claim form, the claim form must contain a statement that if an acknowledgment of service is filed indicating an intention to defend the claim, particulars of claim will follow: rule 58.5(1)(a). 

B3.5 If particulars of claim do not accompany the claim form they must be served within 28 days after the defendant has filed an acknowledgment of service indicating an intention to defend the claim: rule 58.5(1)(c).  

B3.6 The three forms specified in rule 7.8(1) must be served with the claim form. One of these is a form for acknowledging service: rule 58.5(1)(b). 

Statement of truth

B3.7 (a)  A claim form must be verified by a statement of truth: rule 22.1. Unless the court otherwise orders, any amendment to a claim form must also be verified: rule 22.1(2).


(b)
The required form of statement of truth is set out at PD7 §7.2.

(c)
A claim form will remain effective even where not verified by a statement of truth, unless it is struck out: PD22 §4.1.

(d)
In certain cases the statement of truth may be signed by a person other than the party on whose behalf it is served or its legal representative: section C1.8-1.9. 

Trial without service of particulars of claim or a defence

B3.8 The attention of the parties and their legal representatives is drawn to rule 58.11 which allows the court to order (before or after the issue of a claim form) that the case shall proceed without the filing or service of particulars of claim or defence or of any other statement of case.

Issue of a claim form when the Registry is closed

B3.11 A request for the issue of a Part 7 claim form may be made by fax at certain times when the Registry is closed to the public: PD58 §2.2. The procedure is set out in Appendix 3. Any further details may be obtained from the Registry. The fax number is 020 7947 6667.

B4 Part 8 claims 

Form

B4.1 A claimant who wishes to commence a claim under CPR Part 8 must use practice form N208(CC): PD58 §2.4. A copy of this practice form is included at the end of this Guide.

Issue of a claim form when the Registry is closed
B4.4
A request for the issue of a Part 8 claim form may be made by fax at certain times when the Registry is closed to the public: PD58 §2.2. The procedure is set out in Appendix 3.

Time for filing evidence in opposition to a Part 8 claim

B4.5
A defendant to a Part 8 claim who wishes to rely on written evidence must file and serve it within 28 days after filing an acknowledgment of service: rule 58.12.

B5 Part 20 claims

Form

B5.1
Adapted versions of the Part 20 claim form and acknowledgment of service (Practice Forms no. N211 and N213) and of the related Notes to Part 20 claimant and Part 20 defendant have been approved for use in the Commercial Court. Copies of the practice forms are included at the end of the Guide.

B6 Service of the claim form 

Service by the parties

B6.1 Claim forms issued in the Commercial List are to be served by the parties, not by the Registry: PD58 §9.
Methods of service

B6.2 Methods of service are set out in CPR Part 6, which is supplemented by a Practice Direction.

B6.3 PD6 §§2.1 and 3.1 concern service by document exchange and by fax. Service of the claim form on the legal representative of the defendant by document exchange or fax will not be effective unless that legal representative has authority to accept service. It is desirable to obtain confirmation from the legal representative in writing that he has instructions to accept service of a claim form on behalf of the defendant.

Applications for extension of time

B6.4 Applications for an extension of time in which to serve a claim form are governed by rule 7.6. Rule 7.6(3)(a), which refers to service of the claim form by the court, does not apply in the Commercial Court.

B6.5 The evidence required on an application for an extension of time is set out in PD7 §8.2.

Certificate of service

B6.6 When the claimant has served the claim form he must file a certificate of service: rule 6.14(2). Satisfaction of this requirement is relevant, in particular, to the claimant's ability to obtain judgment in default (see Part 12) and to the right of a non-party to search for, inspect and take a copy of the claim form under rule 5.4(2)(a).

B7 Service of the claim form out of the jurisdiction

B8 Acknowledgment of service 

Part 7 claims

B8.1 (a)  A defendant must file an acknowledgment of service in every case: rule 58.6(1). An adapted version of practice form N9 (which includes the acknowledgment of service) has been approved for use in the Commercial Court. A copy of this practice form (Form N9(CC)) is included at the end of the Guide, together with adapted versions of the notes for claimants and defendants on completing and replying to a Part 7 claim form.


(b)
The period for filing an acknowledgment of service is calculated from the service of the claim form, whether or not particulars of claim are contained in or accompany the claim form or are to follow service of the claim form. Rule 9.1(2), which provides that in certain circumstances the defendant need not respond to the claim until particulars of claim have been served on him, does not apply: rule 58.6(1).
Part 8 claims 

B8.2
(a)
A defendant must file an acknowledgment of service in every case: rule 58.6(1). An adapted version of practice form N210 (acknowledgment of service of a Part 8 claim form) has been approved for use in the Commercial Court. A copy of this practice form (Form N210(CC)) is included at the end of the Guide, together with adapted versions of the notes for claimants and defendants on completing and replying to a Part 8 claim form.


(b)
The time for filing an acknowledgment of service is calculated from the service of the claim form.

Time for filing acknowledgment of service

B8.4 (a)
Except in the circumstances described in section B8.4(b) and B8.4(c), or is otherwise ordered by the court, the period for filing an acknowledgment of service is 14 days after service of the claim form.

B9 Disputing the court’s jurisdiction

B10 Default judgment

B10 Default judgment is governed by Part 12 and PD12. However, because in the Commercial Court the period for filing the acknowledgment of service is calculated from service of the claim form, the reference to "particulars of claim" in PD12 §4.1(1) should be read as referring to the claim form: PD58 §6(1).
B11 Admissions

B11
(a)  
Admissions are governed by CPR Part 14, and PD14, except that the references to "particulars of claim" in PD14 §§2.1, 3.1 and 3.2 should be read as referring to the claim form: PD58 §6(2).


(b)
Adapted versions of the practice forms of admission (practice forms no. N9A and no. N9C) have been approved for use in the Commercial Court. Copies of these practice forms (Forms N9A(CC) and N9C(CC)) are included at the end of the Guide.

B12 Transfer of cases into and out of the Commercial List

C.  Particulars of Claim, Defence and Reply 

C1 Form, content, serving and filing 

C1.1 (a)
Particulars of claim, the defence and any reply must be set out in separate consecutively numbered paragraphs and be as brief and concise as possible.


(b)
If it is necessary for the proper understanding of the statement of case to include substantial parts of a lengthy document the passages in question should be set out in a schedule rather than in the body of the case.


(c)
The document must be signed by the individual person or persons who drafted it, not, in the case of a solicitor, in the name of the firm alone.

C1.2
(a)
Particulars of claim, the defence and also any reply must comply with the provisions of rules 16.4 and 16.5, save that rules 16.5(6) and 16.5(8) do not apply.

C1.3
(e)
An expert's report should not be attached to the statement of case and should not be filed with the statement of case at the Registry. A party must obtain permission from the court in order to adduce expert evidence at trial and therefore any party which serves an expert’s report without obtaining such permission does so at his own risk as to costs.

Adapted versions of the practice forms of defence and counterclaim have been approved for use in the Commercial Court. Copies of these practice forms are included at the end of this Guide.

Summaries

C1.4
If a statement of case exceeds 25 pages (excluding schedules), a summary, not exceeding 4 pages, must also be filed and served. The summary should cross-refer to the paragraph numbering of the full statement of case. The summary is to be included in the case management bundle: section D7.2(ii).
Statement of truth

C1.6
Particulars of claim, a defence and any reply must be verified by a statement of truth: rule 22.1. So too must any amendment, unless the court otherwise orders: rule 22.1(2); see also section C5.4.

C1.10  A statement of case remains effective (although it may not be relied on as evidence) even where it is not verified by a statement of truth, unless it is struck out: PD22 §§4.1-4.3.

Service

C1.11
All statements of case are served by the parties, not by the court: PD58 §9.

C2 Serving and filing particulars of claim

C2.3
The claimant must serve the particulars of claim on all other parties. A copy of the claim form will be filed at the Registry on issue. If the claimant serves particulars of claim separately from the claim form he must file a copy within 7 days of service together with a certificate of service: rule 7.4(3).
C3 Serving and filing a defence 

C3.1 The defendant must serve the defence on all other parties and must at the same time file a copy with the court.

C3.2
(a)
If the defendant files an acknowledgment of service which indicates an intention to defend the period for serving and filing a defence is 28 days after service of the particulars of claim, subject to the provisions of rule 15.4(2). (See also Appendix 15 fr cases where the claim form has been served out of the jurisdiction).


(b)
The defendant and the claimant may agree that the period  for serving and filing a defence shall be extended by up to 28 days: rule 15.5(1).

C3.5
The claimant must notify the Case Management Unit by letter when all defendants who intend to serve a defence have done so. This information is material to the fixing of the case management conference (see section D3.1).

C4 Serving and filing a reply 

C4.1
Subject to section C4.3, the period for serving and filing a reply is 21 days after service of the defence: rule 58.10(1).
C4.2
(a)
A reply must be filed at the same time as it is served: rule15.8(b); rule 15.8(a) does not apply in proceedings in the Commercial List.


(b)
The reply should be served before case management information sheets are provided to the court (see section D8.5). In the normal case, this will allow the parties to consider any reply before completing the case management information sheet, and allow time for the preparation of the case memorandum and the list of issues each of which is required for the case management conference (see sections D4-D7).

C4.3
In some cases, more than 21 days may be needed for the preparation, service and filing of a reply. In such cases an application should be made on paper for an extension of time and for a postponement of the case management conference. The procedure to be followed when making an application on paper is set out in section F4.

C4.4 Any reply must be served by the claimant on all other parties: rule 58.10(1).

C5 Amendment 

C5.1
(a)
Amendments to a statement of case must show the original text, unless the court orders otherwise: PD58 §8.

C5.3
Questions of amendment, and consequential amendment, should wherever possible be dealt with by consent. A party should consent to a proposed amendment unless he has substantial grounds for objecting to it. 

C5.4
Late amendments should be avoided and may be disallowed.

D. Case Management in the Commercial Court 

D1 Generally 

D1.1
All proceedings in the Commercial List will be subject to management by the court.

D1.2
All proceedings in the Commercial List are automatically allocated to the multi-track and consequently Part 26 and the rules relating to allocation do not apply: rule 58.13(1). 

D2 Key features of case management in the Commercial Court
D2
Case management is governed by rule 58.13 and PD58 §10. In a normal commercial case commenced by a Part 7 claim form, case management will include the following 10 key features:

(1)
statements of case will be exchanged within fixed or monitored time periods;

(2)
a case memorandum, a list of issues and a case management bundle will be produced at an early point in the case;

(3)
the case memorandum, list of issues and case management bundle will be amended and updated or revised on a running basis throughout the life of the case and will be used by the court at every stage of the case;

(4)
a mandatory case management conference will be held shortly after statements of case have been served, if not before (and preceded by the parties lodging case management information sheets identifying their views on the requirements of the case);

(5)
at the case management conference the court will (as necessary) discuss the issues in the case and the requirements of the case with the advocates retained in the case. The court will set a pre-trial timetable and give any other directions as may be appropriate;

(6)
before the progress monitoring date the parties will report to the court, using a progress monitoring information sheet, the extent of their compliance with the pre-trial timetable;

(7)
on or shortly after the progress monitoring date a judge will (without a hearing) consider progress and give such further directions as he thinks appropriate; 

(8)
if at the progress monitoring date all parties have indicated that they will be ready for trial, all parties will complete a pre-trial checklist;

(9)
in many cases there will be a pre-trial review; in such cases the parties will be required to prepare a trial timetable for consideration by the court;

(10)
throughout the case there will be regular reviews of the estimated length of trial.

D3 Fixing a case management conference

D3.1
A mandatory case management conference will normally take place on the first available date 6 weeks after all defendants who intend to serve a defence have done so. This will normally allow time for the preparation and service of any reply (see section C4).

D4 Two-Judge team system 

D4.1
(a)
Cases which are exceptional in size or complexity or in having a propensity to give rise to numerous pre-trial applications may be allocated to a management team of two designated judges.


D5 Case memorandum

D5.1
In order that the judge conducting the case management conference may be informed of the general nature of the case and the issues which are expected to arise, after service of the defence and any reply the solicitors and counsel for each party shall draft an agreed case memorandum.

D5.2
The case memorandum should contain:


(i)
a short and uncontroversial description of what the case is about; and


(ii)
a very short and uncontroversial summary of the material procedural history of the case.

D5.3
Unless otherwise ordered, the solicitors for the claimant are to be responsible for producing and filing the case memorandum.

D5.5
(a)
It should be clearly understood that the only purpose of the case memorandum is to help the judge understand broadly what the case is about. The case memorandum does not play any part in the trial. It is unnecessary, therefore, for parties to be unduly concerned about the precise terms in which it is drafted, provided it contains a reasonably fair and balanced description of the case.


(b)
Accordingly, in all but the most exceptional cases it should be possible for the parties to draft an agreed case memorandum. However, if it proves impossible to do so, the claimant must draft the case memorandum and send a copy to the defendant. The defendant may provide its comments to the court (with a copy to the claimant) separately.


(c)
The failure of the parties to agree a case memorandum is a matter which the court may wish to take into account when dealing with the costs of the case management conference.

D6 List of issues 

D6.1
After service of the defence (and any reply), the solicitors and counsel for each party shall produce an agreed list of the important issues in the case. The list should include both issues of fact and issue of law. A separate section of the document should list what is common ground between the parties (or any of them, specifying which).

D6.2
Unless otherwise ordered, the solicitors and counsel for the claimant are to have responsibility for the production and revision of the list of issues.

D7 Case management bundle 

Preparation

D7.1
Before the case management conference (see sections D3 and D8), a case management bundle should be prepared by the solicitors for the claimant: PD58 §10.8.

Contents

D7.2
The case management bundle should only contain the documents listed below (where the documents have been created by the relevant time): 


(i)
the claim form;


(ii)
all statements of case (excluding schedules), except that, if a summary has been prepared, the bundle should contain the summary, not the full statement of case;


(iii)
the case memorandum (see section D5);


(iv)
the list of issues (see section D6);


(v)
the case management information sheets and the pre-trial timetable if one has already been established (see sections D8.5 and D8.9); 


(vi)
the principal orders in the case; and


(vii)
any agreement in writing made by the parties to disclose documents without making a list or any agreement in writing that disclosure (or inspection or both) shall take place in stages.

See generally PD58 §10.8.

Lodging the case management bundle

D7.4
The case management bundle should be lodged with the Listing Office at least 7 days before the (first) case management conference (or earlier hearing at which the parties are represented and at which the business of the case management conference may be transacted: see section D3.7).

Preparation and upkeep

D7.5
The claimant (or other party responsible for the preparation and upkeep of the case management bundle), in consultation with the other parties, must revise and update the case management bundle as the case proceeds: PD58 §10.9. 

D8 Case Management Conference 

Attendance at the case management conference

D8.2
Clients need not attend a case management conference unless the court otherwise orders. A representative who has conduct of the case must attend from each firm of solicitors instructed in the case. At least one of the advocates retained in the case on behalf of each party should also attend.

Applications

D8.4
(a)
If by the time of the case management conference a party wishes to apply for an order in respect of a matter not covered by Questions (1)‑(16) in the case management information sheet, he should make that application at the case management conference.


(b)
In some cases notice of such an application may be given in the case management information sheet itself: see section D8.5(c).


(c)
In all other cases the applicant should ensure that an application notice and any supporting evidence is filed and served in time to enable the application to be heard at the case management conference.

Materials: case management information sheet and case management bundle

D8.5
(a)
All parties attending a case management conference must complete a case management information sheet: PD58 §10.7. A standard form of case management information sheet is set out in Appendix 6. The information sheet is intended to include reference to all applications which the parties would wish to make at a case management conference. 


(b)
A completed case management information sheet must be provided by each party to the court (and copied to all other parties) at least 7 days before the case management conference.

D8.6
The case management bundle must be provided to the court at least 7 days before the case management conference: PD58 §10.8.
The hearing

 D8.7
The court’s power to give directions at the case management conference is to be found in rules 3.1 and 58.13(4). At the case management conference the judge will:

(i)
discuss the issues in the case, and the requirements of the case, with the advocates retained in the case; 

(ii)
fix the entire pre-trial timetable, or, if that is not practicable, fix as much of the pre-trial timetable as possible; and

(iii)
in appropriate cases make an ADR order.(Administrative dispute resolution order)
D8.8
(a)
Rules 3.1(2) and 58.13(4) enable the court at the case management conference to stay the proceedings while the parties try to settle the case by alternative means. The case management information sheet requires the parties to indicate whether a stay for such purposes is sought.


(b)
In an appropriate case an ADR order may be made without a stay of proceedings. The parties should consider carefully whether it may be possible to provide for ADR in the pre-trial timetable without affecting the date of trial. 

The pre-trial timetable

D8.9
The pre-trial timetable will normally include:


(i)
a progress monitoring date (see section D12 below); and


(ii)
a direction that the parties attend upon the Clerk to the Commercial Court to obtain a fixed date for trial.

D11
Management throughout the case

D11
The court will continue to take an active role in the management of the case throughout its progress to trial. Parties should be ready at all times to provide the court with such information and assistance as it may require for that purpose.

D12 Progress monitoring 

Fixing the progress monitoring date

D12.1
The progress monitoring date will be fixed at the case management conference and will normally be after the date in the pre-trial timetable for exchange of witness statements and expert reports.

Progress monitoring information sheet

D12.2
At least 3 days (i.e. three clear days) before the progress monitoring date the parties must each send to the Case Management Unit (with a copy to all other parties) a progress monitoring information sheet to inform the court:

(i)
whether they have complied with the pre-trial timetable, and if they have not, the respects in which they have not; and

(ii)
whether they will be ready for a trial commencing on the fixed date specified in the pre-trial timetable, and if they will not be ready, why they will not be ready.

D14 Pre-trial checklist

D14
Not later than three weeks before the date fixed for trial each party must send to the Listing Office (with a copy to all other parties) a completed checklist confirming final details for trial (a "pre-trial checklist") in the form set out in Appendix 13.

D16 Fixed trial dates 

D16.1
Most cases will be given fixed trial dates immediately after the pre-trial timetable has been set at the case management conference. 

D16.2
A fixed date for trial is given on the understanding that if previous fixtures have been substantially underestimated or other urgent matters need to be heard, the trial may be delayed. Where such delay might cause particular inconvenience to witnesses or others involved in the trial, the Clerk to the Commercial Court should be informed well in advance of the fixed date.

D18 Pre-Trial Review and trial timetable 

D18.1
The court will order a pre-trial review in any case in which it considers it appropriate to do so. 

D18.2 A pre-trial review will normally take place between 8 and 4 weeks before the date fixed for trial. 

D18.3
Whenever possible the pre-trial review will be conducted by the trial judge. It should be attended by the advocates who are to appear at the trial: PD58 §11.2.

D19 Orders 

D19.1(a)
Except for orders made by the court on its own initiative under rule 3.3, and unless the court otherwise orders, every judgment or order will be drawn up by the parties and rule 40.3 is modified accordingly: rule 58.15(1).


(b)
Consent orders are to be drawn up in accordance with the procedure described in section F9.


(c)
All other orders are to be drawn up in draft by the parties and dated in the draft with the date of the judge’s decision. The claimant is to have responsibility for drafting the order, unless it was made on the application of another party in which case that other party is to have the responsibility.


(d)
Two copies of the draft, signed by the parties themselves, or by their solicitors or counsel, must be lodged with the Registry within five days of the decision of the court reflected in the draft.

D19.3 Orders that are required to be served must be served by the parties, unless the court otherwise directs.

E. Disclosure 

E1 Generally 

E1.1
The court will seek to ensure that disclosure is no wider than appropriate. Anything wider than standard disclosure (see section E3) will need to be justified. 

E2 Procedure 

E2.1
At the case management conference the court will normally wish to consider one or more of the following:

(i)
ordering standard disclosure: rule 31.5(1);

(ii)
dispensing with or limiting standard disclosure: rule 31.5(2);

(iii)
ordering sample disclosure;

(iv)
ordering disclosure in stages;

(v)
ordering disclosure otherwise than by service of a list of documents, for example, by service of  copy documents; and

(vi)
ordering specific disclosure: rule 31.12.

E3 Standard disclosure 

E3.1
Standard disclosure is defined by rule 31.6. Where standard disclosure is ordered a party is required to disclose only:

(i)
the documents on which he relies; and

(ii)
documents which – 


-
adversely affect his own case;


-
adversely affect another party’s case; or


-
support another party’s case; and

(iii)
documents which he is required to disclose by any relevant practice direction.

E3.6
Unless the Court directs otherwise, the disclosure statement must comply with the requirements of rules 31.7(3) and 31.10(6). In particular, it should

(i)
expressly state that the disclosing party believes the extent of the search to have been reasonable in all the circumstances; and

(ii)
draw attention to any particular limitations on the extent of the search adopted for reasons of proportionality and give the reasons why they were adopted.

E3.10(a)  For the purposes of PD31 §4.3 the court will normally regard as an appropriate person any person who is in a position responsibly and authoritatively to search for the documents required to be disclosed by that party and to make the statements contained in the disclosure statement concerning the documents which must be disclosed by that party


(b)
A legal representative may in certain cases be an appropriate person.


(e)
The court may of its own initiative or on application require that a disclosure statement also be signed by another appropriate person.

E4 Specific disclosure 

E4.1
Specific disclosure is defined by rule 31.12(2). 

E4.2
An order for specific disclosure under rule 31.12 may in an appropriate case direct a party to carry out a thorough search for any documents which it is reasonable to suppose may adversely affect his own case or support the case of the party applying for disclosure or which may lead to a train of enquiry which has either of these consequences and to disclose any documents located as a result of that search: PD31 §5.5.

E4.3
The court may at any stage order that specific disclosure be verified by affidavit or witness statement.

F. Applications

F1 Generally 

F1.1
(a)
Applications are governed by CPR Part 23 and PD23 as modified by rule 58 and PD58.  
Service

F1.4
Application notices are served by the parties, not by the court: PD58 §9.

Hearings 

F1.7
(a)
Applications (other than arbitration applications) will be heard in public in accordance with rule 39.2, save where otherwise ordered.


(b)
With certain exceptions, arbitration applications will normally be heard in private: rule 62.10(3). See section O.


(c)
An application without notice for a freezing injunction or a search order will normally be heard in private.

F1.8
Parties should pay particular attention to PD23 §2.9 which warns of the need to anticipate the court’s wish to review the conduct of the case and give further management directions. The parties should be ready to give the court their assistance and should be able to answer any questions that the court may ask for this purpose.

F1.9
PD23 §§6.1-6.5 and §7 deal with the hearing of applications by telephone (other than an urgent application out of court hours) and the hearing of applications using video-conferencing facilities. These methods may be considered when an application needs to be made before a particular Commercial Judge who is currently on circuit. In most other cases applications are more conveniently dealt with in person.

F9 Applications disposed of by consent 

F9.1
(a)
Consent orders may be submitted to the court in draft for approval and initialling without the need for attendance.


(b)
 Two copies of the draft, one of which (or a counterpart) must be signed on behalf of all parties to whom it relates, should be lodged at the Registry. The copies should be undated. The order will be dated with the date on which the judge initials it, but that does not prevent the parties acting on their agreement immediately if they wish.


(c)
The parties should act promptly in lodging the copies at the Registry. If it is important that the orders are made by a particular date, that fact (and the reasons for it) should be notified in writing to the Registry.

F9.2
For the avoidance of doubt, this procedure is not normally available in relation to a case management conference or a pre-trial review. Whether or not the parties are agreed as between themselves on the directions that the court should be asked to consider giving at a case management conference or a pre-trial review, attendance will normally be required. See section D8.3.

F9.3
Where an order provides a time by which something is to be done the order should wherever possible state the particular date by which the thing is to be done rather than specify a period of time from a particular date or event: rule 2.9.

F15 Interim injunctions 

Generally

F15.1(a)
Applications for interim injunctions are governed by CPR Part 25.


(b)
Applications must be made on notice in accordance with the procedure set out in CPR Part 23 unless there are good reasons for proceeding without notice.

Fortification of undertakings

F15.4(a)
Where the applicant for an interim remedy is not able to show sufficient assets within the jurisdiction of the Court to provide substance to the undertakings given, particularly the undertaking in damages, he may be required  to reinforce his undertakings by providing security.

Form of order

F15.5 Standard forms of wording for freezing injunctions and search orders are set out in Appendix 5. The forms have been adapted for use in the Commercial Court and should be followed unless the judge hearing a particular application considers there is good reason for adopting a different form.

G. Alternative Dispute Resolution ("ADR") 

G1 Generally 

G1.1
While emphasising its primary role as a forum for deciding commercial cases, the Commercial Court encourages parties to consider the use of ADR (such as, but not confined to, mediation and conciliation) as an alternative means of resolving disputes or particular issues.

G1.2
Whilst the Commercial Court remains an entirely appropriate forum for resolving most of the disputes which are entered in the Commercial List, the view of the Commercial Court is that the settlement of disputes by means of ADR:

(i)
significantly helps parties to save costs;

(ii)
saves parties the delay of litigation in reaching finality in their disputes;

(iii)
enables parties to achieve settlement of their disputes while preserving their existing commercial relationships and market reputation;

(iv)
provides parties with a wider range of solutions than those offered by litigation; and

(v)
is likely to make a substantial contribution to the more efficient use of judicial resources.

G1.3
The Commercial Judges will in appropriate cases invite the parties to consider whether their dispute, or particular issues in it, could be resolved through ADR.

G1.4
Legal representatives in all cases should consider with their clients and the other parties concerned the possibility of attempting to resolve the dispute or particular issues by ADR and should ensure that their clients are fully informed as to the most cost effective means of resolving their dispute.

G1.9
(a)
The Clerk to the Commercial Court keeps some published information on individuals and bodies that offer ADR and arbitration services. If the parties are unable to agree upon a neutral individual or panel of individuals to act as a mediator, they may by consent refer to the judge for assistance in reaching such agreement.

 
(b)
The court will not recommend any individual or body to act as a mediator or arbitrator. 

G1.10
At the case management conference or at any other hearing in the course of which the judge makes an order providing for ADR he may make such order as to the costs that the parties may incur by reason of their using or attempting to use ADR as may in all the circumstances seem appropriate.

G2 Early neutral evaluation

G2.1
In appropriate cases and with the agreement of all parties the court will provide a without-prejudice, non-binding, early neutral evaluation (“ENE”) of a dispute or of particular issues.

G2.2
The approval of the Judge in Charge of the List must be obtained before any ENE is undertaken. 

G2.3
If, after discussion with the advocates representing the parties, it appears to a judge that an ENE is likely to assist in the resolution of the dispute or of particular issues, he will, with the agreement of the parties, refer the matter to the Judge in Charge of the List. 

G2.4
(a)
The Judge in Charge of the List will nominate a judge to conduct the ENE.


(b)
The judge who is to conduct the ENE will give such directions for its preparation and conduct as he considers appropriate.

G2.5
The judge who conducts the ENE will take no further part in the case, either for the purpose of the hearing of applications or as the judge at trial, unless the parties agree otherwise.

H. Evidence for Trial 

H1 Witnesses of fact 

Preparation and form of witness statements

H1.1 Witness statements must comply with the requirements of PD32. The following points are also emphasised:

(i)
the function of a witness statement is to set out in writing the evidence in chief of the witness; as far as possible, therefore, the statement should be in the witness’s own words;

(ii)
it should be as concise as the circumstances of the case allow without omitting any significant matters;

(iii)
it
should not contain lengthy quotations from documents;

(iv)
it should not engage in argument;

(v)
it must indicate which of the statements made in it are made from the witness’s own knowledge and which are made on information or belief, giving the source for any statement made on information or belief;

(vi)
it must contain a statement by the witness that he believes the matters stated in it are true; proceedings for contempt of court may be brought against a person if he makes, or causes to be made, a false statement in a witness statement without an honest belief in its truth: rule 32.14(1). 

H1.2
It is improper to put pressure of any kind on a witness to give anything other than his own account of the matters with which his statement deals. It is also improper to serve a witness statement which is known to be false or which it is known the maker does not in all respects actually believe to be true. 

Witness statement as evidence in chief

H1.5
(a)
Where a witness is called to give oral evidence, his witness statement is to stand as his evidence in chief unless the Court orders otherwise: rule 32.5(2).


(b)
In an appropriate case the trial judge may direct that the whole or any part of a witness’s evidence in chief is to be given orally. Any application for such an order should be made at the beginning of the trial.

Additional evidence from a witness

H1.6
(a)
A witness giving oral evidence at trial may with the permission of the court amplify his witness statement and give evidence in relation to new matters which have arisen since the witness statement was served: rule 32.5(3). Permission will be given only if the Court considers that there is good reason not to confine the evidence of the witness to the contents of his witness statement: rule 32.5(4).


(b)
A supplemental witness statement should normally be served where the witness proposes materially to add to, alter, correct or retract from what is in his original statement. Permission will be required for the service of a supplemental statement.

Witness summonses

H1.8(a) Rules 34.2-34.8 deal with witness summonses, including a summons for a witness to attend court or to produce documents in advance of the date fixed for trial.


(b)
Witness summonses are served by the parties, not the court.

H2 Expert witnesses 

Application for permission to call an expert witness

H2.1
Any application for permission to call an expert witness or serve an expert’s report should normally be made at the case management conference.

H2.2
Parties should bear in mind that expert evidence can lead to unnecessary expense and they should be prepared to consider the use of single joint experts in appropriate cases. In many cases the use of single joint experts is not appropriate and each party will generally be given permission to call one expert in each field requiring expert evidence. These are referred to in the Guide as "separate experts".

H2.3
When the use of a single joint expert is contemplated, the court will expect the parties to co-operate in developing, and agreeing to the greatest possible extent, terms of reference for that expert. In most cases the terms of reference will (in particular) identify in detail what the expert is asked to do, identify any documentary materials he is asked to consider and specify any assumptions he is asked to make.

Provisions of general application in relation to expert evidence

H2.4
The provisions set out in Appendix 11 to the Guide apply to all aspects of expert evidence (including expert reports, meetings of experts and expert evidence given orally) unless the court orders otherwise. Parties should ensure that they are drawn to the attention of any experts they instruct at the earliest opportunity.

Form and content of expert’s reports

 H2.7 It is useful if a report contains a glossary of significant technical terms.

Statement of truth

H2.8(a)
The report must be signed by the expert and must contain a statement of truth in accordance with Part 35. 


(b) 
Proceedings for contempt of court may be brought against a person if he makes, or causes to be made, without an honest belief in its truth, a false statement in an expert's report verified in the manner set out in this section. 

Exchange of reports

H2.10 In appropriate cases the court will direct that the reports of expert witnesses be exchanged sequentially rather than simultaneously. This is an issue that the court will normally wish to consider at the case management conference.

Meetings of expert witnesses

H2.11 The court will normally direct a meeting or meetings of expert witnesses before trial. Sometimes it may be useful for there to be further meetings during the trial itself.

H2.12 The purposes of a meeting of experts are to give the experts the opportunity


(i)
to discuss the expert issues;


(ii)
to decide, with the benefit of that discussion, on which expert issues they share or can come to share the same expert opinion and on which expert issues there remains a difference of expert opinion between them (and what that difference is).

H2.13 Subject to section H2.16 below, the content of the discussion between the experts at or in connection with a meeting is without prejudice and shall not be referred to at the trial unless the parties so agree: rule 35.12(4).

H2.14 Subject to any directions of the court, the procedure to be adopted at a meeting of experts is a matter for the experts themselves, not the parties or their legal representatives.

H2.15 Neither the parties nor their legal representatives should seek to restrict the freedom of experts to identify and acknowledge the expert issues on which they agree at, or following further consideration after, meetings of experts.

H2.16 Unless the court orders otherwise, at or following any meeting the experts should prepare a joint memorandum for the court recording:


(i)
the fact that they have met and discussed the expert issues;


(ii)
the issues on which they agree;


(iii)
the issues on which they disagree; and


(iv)
a brief summary of the reasons for their disagreement.
H2.17
If experts reach agreement on an issue that agreement shall not bind the parties unless they expressly agree to be bound by it.

Written questions to experts

H2.18 (a)
Under rule 35.6 a party may, without the permission of the court, put written questions to an expert instructed by another party (or to a single joint expert) about his report. Unless the court gives permission or the other party agrees, such questions must be for the purpose only of clarifying the report.


(b)
The court will pay close attention to the use of this procedure (especially where separate experts are instructed) to ensure that it remains an instrument for the helpful exchange of information. The court will not allow it to interfere with the procedure for an exchange of professional opinion at a meeting of experts, or to inhibit that exchange of professional opinion. In cases where (for example) questions that are oppressive in number or content are put, or questions are put for any purpose other than clarification of the report, the court will not hesitate to disallow the questions and to make an appropriate order for costs against the party putting them.

Documents referred to in experts’ reports

H2.19
Unless they have already been provided on inspection of documents at the stage of disclosure, copies of any photographs, plans, analyses, measurements, survey reports or other similar documents relied on by an expert witness as well as copies of any unpublished sources must be provided to all parties at the same time as his report.

H2.20(a)
Rule 31.14(e) provides that (subject to rule 35.10(4)) a party may inspect a document mentioned in an expert's report. In a commercial case an expert's report will frequently, and helpfully, list all or many of the relevant previous papers (published or unpublished) or books written by the expert or to which the expert has contributed. Requiring inspection of this material may often be unrealistic, and the collating and copying burden could be huge.


(b)
Accordingly, a party wishing to inspect a document in an expert report should (failing agreement) make an application to the court. The court will not permit inspection unless it is satisfied that it is necessary for the just disposal of the case and that the document is not reasonably available to the party making the application from an alternative source.

Trial

H2.21 At trial the evidence of expert witnesses is usually taken as a block, after the evidence of witnesses of fact has been given.

H3 Evidence by video link 

H3.1
In an appropriate case permission may be given for the evidence of a witness to be given by video link. If permission is given the court will give directions for the conduct of this part of the trial.

H3.2
The party seeking permission to call evidence by video link should prepare and serve on all parties and lodge with the Court a memorandum dealing with the matters outlined in the Video Conferencing Guidance contained in Annex 3 to PD32 (see Appendix 14) and setting out precisely what arrangements are proposed. Where the proposal involves transmission from a location with no existing video-link facility, experience shows that questions of feasibility, timing and cost will require particularly close investigation.

H3.4
In considering whether to give permission for evidence to be given in this way the court will be concerned in particular to balance any potential savings of costs against the inability to observe the witness at first hand when giving evidence.

J. Trial 

J1 Expedited trial 

J1.1
The Commercial Court is able to provide an expedited trial in cases of sufficient urgency and importance.

J1.2
A party seeking an expedited trial should apply to the Judge in Charge of the Commercial List on notice to all parties at the earliest possible opportunity. The application should normally be made after issue and service of the claim form but before service of particulars of claim.

J2 Split trials 

J2.1
It will sometimes be advantageous to try liability first. Assessment of damages can be referred to a judge of the Technology and Construction Court or to a Master, or the parties may choose to ask an arbitrator to decide them. The same approach can be applied to other factual questions.

J3 Documents for trial 

J3.1
Bundles of documents for the trial must be prepared in accordance with Appendix 10.
J3.5
(a)
It is the claimant’s responsibility to prepare and lodge the agreed trial bundles.


(b)
If another party wishes to put before the court a bundle that the claimant regards as unnecessary he must prepare and lodge it himself.

J3.6


(b)
Any party preparing a trial bundle should, as a matter of course, provide all other parties who are to take part in the trial with a copy, at the cost of the receiving party. Further copies should be supplied on request, again at the cost of the receiving party.

J4 Information technology at trial 

J4.1
The use of information technology at trial is encouraged where it is likely substantially to save time and cost or to increase accuracy.

J5 Reading lists, authorities and trial timetable 

J5.1
Unless the court orders otherwise, a single reading list approved by all advocates must be lodged with the Listing Office not later than 1 p.m. two days (i.e. two clear days) before the date fixed for trial together with an estimate of the time required for reading.

J5.2
(a)
If any party objects to the judge reading any document in advance of the trial, the objection and its grounds should be clearly stated in a letter accompanying the trial bundles and in the skeleton argument of that party.


(b)
Parties should consider in particular whether they have any objection to the judge’s reading the witness statements before the trial.


(c)
In the absence of objection, the judge will be free to read the witness statements and documents in advance.

J5.3
(a)
A composite bundle of the authorities referred to in the skeleton arguments should be lodged with the Listing Office as soon as possible after skeleton arguments have been exchanged.


(b)
Unless otherwise agreed, the preparation of the bundle of authorities is the responsibility of the claimant, who should provide copies to all other parties. Advocates should liaise in relation to the production of bundles of authorities to ensure that the same authority does not appear in more than one bundle.

J5.5
(a)
When lodging the reading list the claimant should also lodge a trial timetable.


(b)
A trial timetable may have been fixed by the judge at the pre-trial review (section D18.4 above). If it has not, a trial timetable should be prepared by the advocate(s) for the claimant after consultation with the advocate(s) for all other parties.


(c)
If there are differences of view between the advocate(s) for the claimant and the advocate(s) for other parties, these should be shown.


(d)
The trial timetable will provide for oral submissions, witness evidence and expert evidence over the course of the trial. On the first day of the trial the judge may fix the trial timetable, subject to any further order.

J6 Skeleton arguments etc. at trial 

J6.1
Written skeleton arguments should be prepared by each party. Guidelines on the preparation of skeleton arguments are set out in Part 1 of Appendix 9.

J6.2
Unless otherwise ordered, the skeleton arguments should be served on all other parties and lodged with the court as follows:


(i)
by the claimant, not later than 1 p.m. two days (i.e. two clear days) before the start of the trial;


(ii)
by each of the defendants, not later than 1 p.m. one day (i.e. one clear day) before the start of the trial. 

J7 Trial sitting days and hearing trials in public 

J7.1
Trial sitting days will not normally include Fridays.

J7.2
Where it is necessary in order to accommodate hearing evidence from certain witnesses or types of witness, the court may agree to sit outside normal hours.

J7.3
The general rule is that a hearing is to be in public: rule 39.2(1). 

J8 Oral opening statements at trial 

J8.1
Oral opening statements should as far as possible be uncontroversial and in any event no longer than the circumstances require. Even in a very heavy case, oral opening statements may be very short.

J8.2
At the conclusion of the opening statement for the claimant the advocates for each of the other parties will usually each be invited to make a short opening statement.

J9 Applications in the course of trial 

J9.1
It will not normally be necessary for an application notice to be issued for an application which is to be made during the course of the trial, but all other parties should be given adequate notice of the intention to apply.

J9.2
Unless the judge directs otherwise the parties should prepare skeleton arguments for the hearing of the application 

J10 Oral closing submissions at trial 

J10.1
All parties will be expected to make oral closing submissions, whether or not closing submissions have been made in writing. It is a matter for the advocate to consider how in all the circumstances these oral submissions should be presented.

J10.2
Unless the trial judge directs otherwise, the claimant will make his oral closing submissions first, followed by the defendant(s) in the order in which they appear on the claim form with the claimant having a right of reply.

J11 Written closing submissions at trial 

J11.1
(a)
In a more substantial trial, the court will normally also require closing submissions in writing before oral closing submissions.


(b)
In such a case the court will normally allow an appropriate period of time after the conclusion of the evidence to allow the preparation of these submissions.


(c)
Even in a less substantial trial the court will normally require a skeleton argument on matters of law.

J12 Judgment 

J12.1
(a)
When judgment is reserved the judge may deliver judgment orally or by handing down a written judgment.


(b)
If the judge intends to hand down a written judgment a copy of the draft text marked

"Unapproved Judgment. No permission is granted to copy or use in Court"

and bearing the rubric

“Confidential to Counsel and Solicitors, but the substance may be communicated to clients not more than one hour before the giving of judgment”.

will normally be supplied to the advocates one clear day before the judgment is to be delivered.


(c)
Advocates should inform the judge’s clerk not later than noon on the day before judgment is to be handed down of any typographical or other errors of a similar nature which the judge might wish to correct.


(d)
The requirement to treat the text as confidential must be strictly observed. Failure to do so amounts to a contempt of court.

J12.2
(a)
Judgment is not delivered until it is formally pronounced in open court.


(b)
Copies of the approved judgment will be made available to the parties, to law reporters and to any other person wanting a copy.


(c)
The judge may direct that the written judgment stand as the definitive record and that no transcript need be made. Any editorial corrections made at the time of handing down will be incorporated in an approved official text as soon as possible, and the approved official text, so marked, will be available from the Mechanical Recording Department.

J13 Costs 

J13.1
The rules governing the award and assessment of costs are contained in CPR Parts 43 to 48.

J13.2
The summary assessment procedure provided for in Parts 43 and 44 also applies to trials lasting one day or less. 

  O. Arbitration

O1 Arbitration claims

O1.1
(a)
Applications to the court under the Arbitration Acts 1950 – 1996 and other applications relating to arbitrations are known as “arbitration claims”.

O20
Appointment of a Commercial Judge as sole arbitrator or umpire 

O20.1
Section 93 of the Arbitration Act 1996 provides for the appointment of a Commercial Judge as sole arbitrator or umpire. The Act limits the circumstances in which a Judge may accept such an appointment.

O20.2
 Enquiries should be directed to the Judge in charge of the Commercial List or the Clerk to the Commercial Court.

P. Miscellaneous 

P1 Out of hours emergency arrangements 

P1.1
(a)
When the Listing Office is closed, solicitors or counsel's clerks should in an emergency contact the Clerk to the Queen's Bench Judge in Chambers by telephone through the security desk at the Royal Courts of Justice: PD58 §2.2.


(b)
The telephone number of the security desk is included in the list of addresses and contact details at the end of the Guide.

P1.2
When the Listing Office is closed an urgent hearing will initially be dealt with by the Queen's Bench Judge in Chambers who may dispose of the application himself or make orders allowing the matter to come before a Commercial Judge at the first available opportunity.

  Appendix 3

Procedure for issue of claim form when Registry closed

(See generally sections B3.11 and B4.4 of the Guide.)

Procedure

The procedure is as follows:

1. The claim form must be signed by a solicitor acting on behalf of the claimant, and must not require the permission of the Court for its issue (unless such permission has already been given).

2. The solicitor causing the claim form to be issued ("the issuing solicitor") must

(i)
endorse on the claim form the endorsement shown below and sign that endorsement;

(ii)
send a copy of the claim form so endorsed to the Registry by fax for issue under this section; and

(iii)
when he has received a transmission report stating that the transmission of the claim form to the Registry was completed in full and the time and the date of the transmission, complete and sign the certificate shown below.

3. When the Registry is next open to the public after the issue of a claim form in accordance with this procedure the issuing solicitor or his agent shall attend and deliver to the Registry the document which was transmitted by fax (including the endorsement and the certificate), or if that document has been served, a true and certified copy of it, together with as many copies as the Registry shall require and the transmission report.

4. When the proper officer at the Registry has checked and is satisfied that the document delivered under paragraph 3 fully accords with the document received under paragraph 2, and that all proper fees for issue have been paid, he shall allocate a number to the case, and seal, mark as "original" and date the claim form with the date on which it was issued (being, as indicated below, the date when the fax is recorded at the Registry as having been received).

5. As soon as practicable thereafter the issuing solicitor shall inform any person served with the unsealed claim form of the case number, and (on request) shall serve any such person with a copy of the claim form sealed and dated under paragraph 4 above (at such address in England and Wales as the person may request) and the person may, without paying a fee, inspect and take copies of the documents lodged at the Registry under paragraphs 2 and 3 above.

Effect of issue following request by fax.

The issue of a claim form in accordance with this procedure takes place when the fax is recorded at the Registry as having been received, and the claim form bearing the endorsement shall have the same effect for all purposes as a claim form issued under CPR Part 7 [or 8, as the case may be]. Unless otherwise ordered the sealed version of the claim form retained by the Registry shall be conclusive proof that the claim form was issued at the time and on the date stated. If the procedure set out in this Appendix is not complied with, the court may declare (on its own initiative or on application) that the claim form shall be treated as not having been issued.

Endorsement

A claim form issued pursuant to a request by fax must be endorsed as follows:

“1. This claim form is issued under section B3.11/B4.4 of the Commercial Court Guide and may be served notwithstanding that it does not bear the seal of the Court.

2. A true copy of this claim form and endorsement has been transmitted to the Admiralty and Commercial Registry, Royal Courts of Justice, Strand, London WC2A 2LL, at the time and date certified below by the undersigned solicitor.

3. It is the duty of the undersigned solicitor or his agent to attend at the Registry when it is next open to the public for the claim form to be sealed.

4. Any person upon whom this unsealed claim form is served will be notified by the undersigned solicitor of the number of the case and may require the undersigned solicitor to serve a copy of the sealed claim form at an address in England and Wales and may inspect without charge the documents which have been lodged at the Registry by the undersigned solicitor.

5. I, the undersigned solicitor, undertake to the Court, to the defendants named in this claim form, and to any other person upon whom this claim form may be served:

(i) that the statement in paragraph 2 above is correct;

(ii) that the time and date given in the certificate at the foot of this endorsement are correct;

(iii) that this claim form is a claim form which may be issued under section B3.11 (or B4.4, as the case may be) of the Commercial Court Guide;

(iv) that I will comply in all respects with the requirements of section B3.11/B4.4 of the Commercial Court Guide;

(v) that I will indemnify any person served with the claim form before it is sealed against any loss suffered as a result of the claim form being or becoming invalid in accordance with section B3.11/B4.4 of the Commercial Court Guide.

(Signed) 

Solicitor for the claimant”

[Note: the endorsement may be signed in the name of the firm of solicitors rather than an individual solicitor, or by solicitors’ agents in their capacity as agents acting on behalf of their professional clients.]

Certificate

A solicitor who causes a claim form to be issued pursuant to a request sent by fax must sign a certificate in the following form:

“I, the undersigned solicitor, certify that I have received a transmission report confirming that the transmission of a copy of this claim form to the Registry by fax was fully completed and that the time and date of transmission to the Registry were [enter the time and date shown on the transmission report].
Dated 

(Signed) 

Solicitor for the claimant.” 

[Note: the certificate may be signed in the name of the firm of solicitors rather than an individual solicitor, or by solicitors’ agents in their capacity as agents acting on behalf of their professional clients]

 Appendix 6

Case Management Information Sheet


The information supplied should be printed in bold characters

Case Management Information Sheet

Party lodging information sheet:

Name of solicitors:

Name(s) of advocates for trial:

[Note: This Sheet should normally be completed with the involvement of the advocate(s) instructed for trial. If the claimant is a litigant in person this fact should be noted at the foot of the sheet and proposals made as to which party is to have responsibility for the preparation and upkeep of the case management bundle.]

(1) By what date can you give standard disclosure?

(2) In relation to standard disclosure, do you contend in relation to any category or class of document under rule 31.6(b) that to search for that category or class would be unreasonable? If so, what is the category or class and on what grounds do you so contend?

(3) Is specific disclosure required on any issue? If so, please specify.

(4) By what dates can you (a) give specific disclosure or (b) comply with a special disclosure order?

(5) May the time periods for inspection at rule 31.15 require adjustment, and if so by how much?

(6) Are amendments to or is information about any statement of case required? 

If yes, please give brief details of what is required.

(7) Can you make any additional admissions? If yes, please give brief details of the additional admissions.

(8) Are any of the issues in the case suitable for trial as preliminary issues?

(9) (a) On the evidence of how many witnesses of fact do you intend to rely at trial (subject to the directions of the Court)? Please give their names, or explain why this is not being done.

(b) By what date can you serve signed witness statements?

(c) How many of these witnesses of fact do you intend to call to give oral evidence at trial (subject to the directions of the Court)? Please give their names, or explain why this is not being done.

(d) Will interpreters be required for any witness?

(e) Do you wish any witness to give oral evidence by video link? Please give his or her name, or explain why this is not being done. Please state the country and city from which the witness will be asked to give evidence by video link.

(10) (a) On what issues may expert evidence be required?

(b) Is this a case in which the use of a single joint expert might be suitable (see rule 35.7)?

(c) On the evidence of how many expert witnesses do you intend to rely at trial (subject to the directions of the Court)? Please give their names, or explain why this is not being done. Please identify each expert's field of expertise.

(d) By what date can you serve signed expert reports?

(e) When will the experts be available for a meeting or meetings of experts?

(f) How many of these expert witnesses do you intend to call to give oral evidence at trial (subject to the directions of the Court)? Please give their names, or explain why this is not being done.

(g) Will interpreters be required for any expert witness?

(h) Do you wish any expert witness to give oral evidence by video link? Please give his or her name, or explain why this is not being done. Please state the country and city from which the witness will be asked to give evidence by video link.

(11) What are the advocates' present provisional estimates of the minimum and maximum lengths of the trial?

(12) What is the earliest date by which you believe you can be ready for trial?

(13) Is this a case in which a pre-trial review is likely to be useful?

(14) Is there any way in which the Court can assist the parties to resolve their dispute or particular issues in it without the need for a trial or a full trial?

(15) (a) Might some form of Alternative Dispute Resolution procedure assist to resolve or narrow the dispute or particular issues in it?

(b) Has the question at (a) been considered between the client and legal representatives (including the advocate(s) retained)?

(c) Has the question at (a) been explored with the other parties in the case?

(d) Do you request that the case is adjourned while the parties try to settle the case by Alternative Dispute Resolution or other means?

(e) Would an ADR order in the form of Appendix 7 to the Commercial Court Guide be appropriate?

(f) Are any other special directions needed to allow for Alternative Dispute Resolution?

(16) What other applications will you wish to make at the Case Management Conference?

(17) Does provision need to be made in the pre-trial timetable for any application or procedural step not otherwise dealt with above? If yes, please specify the application or procedural step.

(18) Are there, or are there likely in due course to be, any related proceedings (e.g. a Part 20 claim)? Please give brief details.

[Signature of solicitors]

Note: This information sheet must be lodged with the Clerk to the Commercial Court at least 7 days before the Case Management Conference (with a copy to all other parties): see section D8.5 of the Commercial Court Guide.

 Appendix 8

Standard Pre-Trial Timetable

1. [Standard disclosure is to be made by [*], with inspection [*] days after notice.]

2. Signed statements of witnesses of fact, and hearsay notices where required by rule 33.2, are to be exchanged not later than [*].

3. Unless otherwise ordered, witness statements are to stand as the evidence in chief of the witness at trial.

4. Signed reports of experts

(i)
are to be confined to one expert for each party from each of the following fields of expertise: [*];

(ii)
are to be confined to the following issues: [*];

(iii)
are to be exchanged [sequentially/simultaneously];

(iv)
are to be exchanged not later than [date or dates for each report in each field of expertise].

5. Meeting of experts

(i)
The meeting of experts is to be by [*];

(ii)
The joint memorandum of the experts is to be completed by [*];

(iii)
Any short supplemental expert reports are to be exchanged [sequentially/simultaneously] by not later than [date or dates for each supplemental report].

6. [If the experts' reports cannot be agreed, the parties are to be at liberty to call expert witnesses at the trial, limited to those experts whose reports have been exchanged pursuant to 4. above.]

[Or: The parties are to be at liberty to apply to call as expert witnesses at the trial those experts whose reports they have exchanged pursuant to 4. above, such application to be made not earlier than [*] and not later than [*].]

7. Preparation of trial bundles to be completed in accordance with Appendix 10 to the Commercial Court Guide by not later than [*].

8. The provisional estimated length of the trial is [*].

9. Within [*] days the parties are to attend on the Clerk to the Commercial Court to fix the date for trial which shall be not before [*].

10. The progress monitoring date is [*]. Each party is to lodge a completed progress monitoring information sheet with the Clerk to the Commercial Court at least 3 days before the progress monitoring date (with a copy to all other parties).

11. Each party is to lodge a completed pre-trial checklist not later than 3 weeks before the date fixed for trial. 

12. [There is to be a pre-trial review not earlier than [*] and not later than [*]].

13. Save as varied by this order or further order, the practice and procedures set out in the Admiralty & Commercial Courts Guide are to be followed.

14. Costs in the case.

15. Liberty to restore the Case Management Conference.

Appendix 9

Skeleton Arguments, Chronologies and Indices

Part 1 Skeleton arguments  

1.
A skeleton argument is intended to identify both for the parties and the court those points which are, and are not, in issue and the nature of the argument in relation to those points that are in issue. It is not a substitute for oral argument.

2.
Skeleton arguments must therefore 


(a)
identify concisely:



(i)
the nature of the case generally and the background facts insofar as they are relevant to the matter before the court;



(ii)
the propositions of law relied on with references to the relevant authorities;



(iii)
the submissions of fact to be made with references to the evidence;


(b)
be in numbered paragraphs and state the name of the advocate(s) who prepared them; and


(c)
should avoid arguing the case at length.

Part 2 Chronologies and indices 

3.
As far as possible chronologies and indices should not be prepared in a tendentious form. The ideal is that the court and the parties should have a single point of reference that all find useful and are happy to work with.

4.
Where there is disagreement about a particular event or description, it is useful if that fact is indicated in neutral terms and the competing versions shortly stated.

5.
If time and circumstances allow its preparation, a chronology or index to which all parties have contributed and agreed can be invaluable.

6.
Chronologies and indices once prepared can be easily updated and are of continuing usefulness throughout the life of the case.

 Appendix 13

Pre-Trial Checklist

The information supplied should be printed in bold characters
________________________

[SHORT TITLE OF CASE and FOLIO NUMBER]

a. Trial date:

b. Party lodging checklist:

c. Name of solicitors:

d. Name(s) of advocates for trial:

[Note: this checklist should normally be completed with the involvement of the advocate(s) instructed for trial]

1.
Have you completed preparation of trial bundles in accordance with Appendix 10 to the Commercial Court Guide?

2.
If not, when will the preparation of the trial bundles be completed?

3.
Which witnesses of fact do you intend to call?

4.
Which expert witness(es) do you intend to call (if directions for expert evidence have been given)?

5.
Will an interpreter be required for any witness and if so, have any necessary directions already been given?

6.
Have directions been given for any witness to give evidence by video link? If so, have all necessary arrangements been made?

7.
What are the advocates' confirmed estimates of the minimum and maximum lengths of the trial? (A confirmed estimate of length signed by the advocates should be attached).

8.
What is your estimate of costs already incurred and to be incurred at trial for the purposes of section 46 of the Practice Direction supplementing CPR Part 43? (If the trial is not expected to last more than one day the estimate should be substantially in the form of a statement of costs as illustrated in Form H of the Schedule of Costs Forms annexed to the Practice Direction).

[Signature of solicitors]

Appendix 14

Video Conferencing Guidance

(Annex 3 to PD32)

___________________________________

This guidance is for the use of video conferencing (VCF) in civil proceedings. It is in part based, with permission, upon the protocol of the Federal Court of Australia. It is intended to provide a guide to all persons involved in the use of VCF, although it does not attempt to cover all the practical questions which might arise.

Video conferencing generally

1.
The guidance covers the use of VCF equipment both (a) in a courtroom, whether via equipment which is permanently placed there or via a mobile unit, and (b) in a separate studio or conference room. In either case, the location at which the judge sits is referred to as the “local site”. The other site or sites to and from which transmission is made are referred to as “the remote site” and in any particular case any such site may be another courtroom. The guidance applies to cases where VCF is used for the taking of evidence and also to its use for other parts of any legal proceedings (for example, interim applications, case management conferences, pre-trial reviews). 

2.
VCF may be a convenient way of dealing with any part of proceedings: it can involve considerable savings in time and cost. Its use for the taking of evidence from overseas witnesses will, in particular, be likely to achieve a material saving of costs, and such savings may also be achieved by its use for taking domestic evidence. It is, however, inevitably not as ideal as having the witness physically present in court. Its convenience should not therefore be allowed to dictate its use. A judgment must be made in every case in which the use of VCF is being considered not only as to whether it will achieve an overall cost saving but as to whether its use will be likely to be beneficial to the efficient, fair and economic disposal of the litigation. In particular, it needs to be recognised that the degree of control a court can exercise over a witness at the remote site is or may be more limited than it can exercise over a witness physically before it.

3.
When used for the taking of evidence, the objective should be to make the VCF session as close as possible to the usual practice in a trial court where evidence is taken in open court. To gain the maximum benefit, several differences have to be taken into account. Some matters, which are taken for granted when evidence is taken in the conventional way, take on a different dimension when it is taken by VCF: for example, the administration of the oath, ensuring that the witness understands who is at the local site and what their various roles are, the raising of any objections to the evidence and the use of documents. 

4.
It should not be presumed that all foreign governments are willing to allow their nationals or others within their jurisdiction to be examined before a court in England or Wales by means of VCF. If there is any doubt about this, enquiries should be directed to the Foreign and Commonwealth Office (International Legal Matters Unit, Consular Division) with a view to ensuring that the country from which the evidence is to be taken raises no objection to it at diplomatic level. The party who is directed to be responsible for arranging the VCF (see paragraph 8 below) will be required to make all necessary inquiries about this well in advance of the VCF and must be able to inform the court what those inquiries were and of their outcome.

5.
Time zone differences need to be considered when a witness abroad is to be examined in England or Wales by VCF. The convenience of the witness, the parties, their representatives and the court must all be taken into account. The cost of the use of a commercial studio is usually greater outside normal business hours.

6.
Those involved with VCF need to be aware that, even with the most advanced systems currently available, there are the briefest of delays between the receipt of the picture and that of the accompanying sound. If due allowance is not made for this, there will be a tendency to “speak over” the witness, whose voice will continue to be heard for a millisecond or so after he or she appears on the screen to have finished speaking.

7.
With current technology, picture quality is good, but not as good as a television picture. The quality of the picture is enhanced if those appearing on VCF monitors keep their movements to a minimum. 

Preliminary arrangements

8.
The court’s permission is required for any part of any proceedings to be dealt with by means of VCF. Before seeking a direction, the applicant should notify the listing officer, diary manager or other appropriate court officer of the intention to seek it, and should enquire as to the availability of court VCF equipment for the day or days of the proposed VCF. The application for a direction should be made to the Master, District Judge or Judge, as may be appropriate. If all parties consent to a direction, permission can be sought by letter, fax or e-mail, although the court may still require an oral hearing. All parties are entitled to be heard on whether or not such a direction should be given and as to its terms. If a witness at a remote site is to give evidence by an interpreter, consideration should be given at this stage as to whether the interpreter should be at the local site or the remote site. If a VCF direction is given, arrangements for the transmission will then need to be made. The court will ordinarily direct that the party seeking permission to use VCF is to be responsible for this. That party is hereafter referred to as “the VCF arranging party”.

9. 
Subject to any order to the contrary, all costs of the transmission, including the costs of hiring equipment and technical personnel to operate it, will initially be the responsibility of, and must be met by, the VCF arranging party. All reasonable efforts should be made to keep the transmission to a minimum and so keep the costs down. All such costs will be considered to be part of the costs of the proceedings and the court will determine at such subsequent time as is convenient or appropriate who, as between the parties, should be responsible for them and (if appropriate) in what proportions. 

10.
The local site will, if practicable, be a courtroom but it may instead be an appropriate studio or conference room. The VCF arranging party must contact the listing officer, diary manager or other appropriate officer of the court which made the VCF direction and make arrangements for the VCF transmission. Details of the remote site, and of the equipment to be used both at the local site (if not being supplied by the court) and the remote site (including the number of ISDN lines and connection speed), together with all necessary contact names and telephone numbers, will have to be provided to the listing officer, diary manager or other court officer. The court will need to be satisfied that any equipment provided by the parties for use at the local site and also that at the remote site is of sufficient quality for a satisfactory transmission. The VCF arranging party must ensure that an appropriate person will be present at the local site to supervise the operation of the VCF throughout the transmission in order to deal with any technical problems. That party must also arrange for a technical assistant to be similarly present at the remote site for like purposes. 

11.
It is recommended that the judge, practitioners and witness should arrive at their respective VCF sites about 20 minutes prior to the scheduled commencement of the transmission. 

12.
If the local site is not a courtroom, but a conference room or studio, the judge will need to determine who is to sit where. The VCF arranging party must take care to ensure that the number of microphones is adequate for the speakers and that the panning of the camera for the practitioners’ table encompasses all legal representatives so that the viewer can see everyone seated there. 

13.
The proceedings, wherever they may take place, form part of a trial to which the public is entitled to have access (unless the court has determined that they should be heard in private). If the local site is to be a studio or conference room, the VCF arranging party must ensure that it provides sufficient accommodation to enable a reasonable number of members of the public to attend.

14.
In cases where the local site is a studio or conference room, the VCF arranging party should make arrangements, if practicable, for the royal coat of arms to be placed above the judge’s seat.

15. 
In cases in which the VCF is to be used for the taking of evidence, the VCF arranging party must arrange for recording equipment to be provided by the court which made the VCF direction so that the evidence can be recorded. An associate will normally be present to operate the recording equipment when the local site is a courtroom. The VCF arranging party should take steps to ensure that an associate is present to do likewise when it is a studio or conference room. The equipment should be set up and tested before the VCF transmission. It will often be a valuable safeguard for the VCF arranging party also to arrange for the provision of recording equipment at the remote site. This will provide a useful back-up if there is any reduction in sound quality during the transmission. A direction from the court for the making of such a back-up recording must, however, be obtained first. This is because the proceedings are court proceedings and, save as directed by the court, no other recording of them must be made.  The court will direct what is to happen to the back-up recording.

16.
Some countries may require that any oath or affirmation to be taken by a witness accord with local custom rather than the usual form of oath or affirmation used in England and Wales. The VCF arranging party must make all appropriate prior inquiries and put in place all arrangements necessary to enable the oath or affirmation to be taken in accordance with any local custom. That party must be in a position to inform the court what those inquiries were, what their outcome was and what arrangements have been made. If the oath or affirmation can be administered in the manner normal in England and Wales, the VCF arranging party must arrange in advance to have the appropriate holy book at the remote site. The associate will normally administer the oath.

17. 
Consideration will need to be given in advance to the documents to which the witness is likely to be referred. The parties should endeavour to agree on this. It will usually be most convenient for a bundle of the copy documents to be prepared in advance, which the VCF arranging party should then send to the remote site.

18.
Additional documents are sometimes quite properly introduced during the course of a witness’s evidence. To cater for this, the VCF arranging party should ensure that equipment is available to enable documents to be transmitted between sites during the course of the VCF transmission. Consideration should be given to whether to use a document camera. If it is decided to use one, arrangements for its use will need to be established in advance. The panel operator will need to know the number and size of documents or objects if their images are to be sent by document camera. In many cases, a simpler and sufficient alternative will be to ensure that there are fax transmission and reception facilities at the participating sites. 

The hearing

19.
The procedure for conducting the transmission will be determined by the judge. He will determine who is to control the cameras. In cases where the VCF is being used for an application in the course of the proceedings, the judge will ordinarily not enter the local site until both sites are on line. Similarly, at the conclusion of the hearing, he will ordinarily leave the local site while both sites are still on line. The following paragraphs apply primarily to cases where the VCF is being used for the taking of the evidence of a witness at a remote site. In all cases, the judge will need to decide whether court dress is appropriate when using VCF facilities. It might be appropriate when transmitting from courtroom to courtroom. It might not be when a commercial facility is being used. 

20.
At the beginning of the transmission, the judge will probably wish to introduce himself and the advocates to the witness. He will probably want to know who is at the remote site and will invite the witness to introduce himself and anyone else who is with him. He may wish to give directions as to the seating arrangements at the remote site so that those present are visible at the local site during the taking of the evidence. He will probably wish to explain to the witness the method of taking the oath or of affirming, the manner in which the evidence will be taken, and who will be conducting the examination and cross-examination. He will probably also wish to inform the witness of the matters referred to in paragraphs 6 and 7 above (co-ordination of picture with sound, and picture quality).

21.
The examination of the witness at the remote site should follow as closely as possible the practice adopted when a witness is in the courtroom. During examination, cross-examination and re-examination, the witness must be able to see the legal representative asking the question and also any other person (whether another legal representative or the judge) making any statements in regard to the witness’s evidence. It will in practice be most convenient if everyone remains seated throughout the transmission. 




























PAGE  
1

